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EXAMINER'S ANSWER 



This is in response to the appeal brief filed 7/2/09 appealing from the Office action 
mailed 2/3/09. 
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(1) Real Party in Interest 

A statement identifying by name tine real party in interest is contained in tine brief. 



(2) Related Appeals and Interferences 

The examiner is not aware of any related appeals, interferences, or judicial 
proceedings which will directly affect or be directly affected by or have a bearing on the 
Board's decision in the pending appeal. 



(3) Status of Claims 

The statement of the status of claims contained in the brief is correct. 



(4) Status of Amendments After Final 

No amendment after final has been filed. 



(5) Summary of Claimed Subject Matter 

The summary of claimed subject matter contained in the brief is correct. 
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(6) Grounds of Rejection to be Reviewed on Appeal 

The appellant's statement of the grounds of rejection to be reviewed on appeal is 
correct. 

(7) Claims Appendix 

The copy of the appealed claims contained in the Appendix to the brief is correct. 

(8) Evidence Relied Upon 

4,631,062 Lassen etal. 12-1986 

(9) Grounds of Rejection 

The following ground(s) of rejection are applicable to the appealed claims: 

Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 

States. 

2. Claims 1-5 are rejected under 35 U.S.C. 102(b) as being anticipated by Lassen 
et al USPN 4631062. 
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As to claims 1-4, Lassen discloses an interlabial absorbent device having a 
liquid permeable topsheet 80 on a body facing side and a liquid impermeable 
backsheet 70 on a garment facing side, with an interior region 64 and periphery region 
(58,60,62), with an absorbent 74 disposed between the garment and body facing sides 
in a laminate structure (Figures 2 and 6). The interlabial device has a concave portion 
on the garment facing side and a convex portion on the body contacting side, the 
concave and convex portions are in face-to-face relationship (Figures 2 and 6). The 
concave portion is capable of being inserted by a user's fingers. The interlabial device 
is capable of the entire body contacting surface residing within an interlabial region of a 
user, as to how the article will fit on a user is relative to the size of the user. 

As to claim 5, see Figure 6 where the concave portion is on the garment facing 

side. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or deschbed as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the phor art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claim 6 is rejected under 35 U.S.C. 103(a) as being unpatentable over Lassen 
USPN 4631 062. Lassen does not specifically disclose the dimensions of the pad. 
However, Lassen does not disclose the specific dimensions of the pad. Lassen does 
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teach the relative dimensions in a functional sense are at least long enough to extend 
over the desired areas in use (col. 1 1 , lines 28-35). In Gardner v. TEC Systems, Inc., 
725 F.2d 1338, 220 USPQ 777 (Fed. Cir. 1984), cert, denied, 469 U.S. 830, 225 USPQ 
232 (1984), the Federal Circuit held that, "where the only difference between the prior 
art and the claims was a recitation of relative dimensions of the claimed device and a 
device having the claimed relative dimensions would not perform differently than the 
prior art device, the claimed device was not patentably distinct from the prior art device". 

(10) Response to Argument 

Appellant's arguments filed 7/2/09 have been fully considered but they are not 
persuasive. Appellant repeats the argument that Lassen does not teach or suggests 
an interlabial device that is configured such that substantially the entire body contacting 
surface resides within the interlabial space of a wearer in use. Appellant argues that in 
contrast, Lassen repeatedly teaches a pad that resides at least partially outside the 
wearer's interlabial space, specifically. Appellant argues Lassen teaches the pad has 
generally external disposition about the vulvar region. Additionally, Appellant argues 
Lassen is structurally different from an interlabial device that is configured such that 
substantially the entire device resides within the interlabial space of a wearer in use by 
citing paragraphs relative to how the device of Lassen is worn. The argued limitation 
and structural difference are directed to how the absorbent article is used. Intended use 
must result in a structural difference between the claimed invention and the prior art in 
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order to patentably distinguish the claimed invention from the prior art. See In re Casey, 
152 USPQ 235 (CCPA 1967) and In re Otto, 136 USPQ 458, 459 (CCPA 1963). If the 
prior art structure is capable of performing the intended use, then it meets the claim 
limitations. Appellant has not claimed any size, shape, or structure that would be 
optimal for the entire device to reside within the interlabial space of a wearer. The 
invention of Lassen is obviously flexible and capable of being folded as shown in 
Figures 1, 6, and 9. The reference teaches partial insertion, which is only one 
embodiment. Another embodiment shows the device of Lassen is folded. The device of 
Lassen is capable of being folded or so configured so that it can be entirely placed in an 
interlabial space of a wearer relative to how it is folded and the size of the wearer. 
Additionally, any parts that Lassen teaches as residing in the interlabial space can be 
considered a body-contacting surface. 

(11) Related Proceeding(s) Appendix 

No decision rendered by a court or the Board is identified by the examiner in the 

Related Appeals and Interferences section of this examiner's answer. 

For the above reasons, it is believed that the rejections should be sustained. 
Respectfully submitted. 



/Jacqueline F. Stephens/ 
Primary Examiner, Art Unit 3761 
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Conferees: 



Tatyana Zaiukaeva 
Supervisory Primary Examiner 
Art Unit 3761 

/Tatyana Zalul<aeva/ 

Supervisory Patent Examiner, Art Unit 3761 



/Micliele Kidwell/ 

Primary Examiner, Art Unit 3761 



